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ALL APPEARANCES WILL BE BY ZOOM 

 

For matters where an appearance is required, the parties should appear by Zoom unless told to 

appear by another method. For all other matters, if argument is requested appearances will be 

by Zoom.  

Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 

argument is requested and include specification to be argued. 

Zoom hearing information 

https://contracosta-courts-

ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09 

 

 
    

1. 9:00 AM CASE NUMBER:  C22-02014 
CASE NAME:  GARY MARTINEZ  VS.  G-T VILLIAGE, LLC 
HEARING ON MOTION TO CONSOLIDATE  
FILED BY:  GARY MARTINEZ 
*TENTATIVE RULING:* 
 
Vacated.  Case is settled per email from counsel Pearson. 

 
 

 
 
 

    

2. 9:00 AM CASE NUMBER:  L21-05702 
CASE NAME:  DEPARTMENT STORES NATIONAL BANK  VS.  JOSE PENA 
HEARING ON MOTION TO STRIKE  
FILED BY:  JOSE PENA 
*TENTATIVE RULING:* 
 
The demurrer is overruled. The motion to strike is denied. 

This limited jurisdiction action is subject to the Economic Litigation for Limited Civil Law Act, Code of 

Civil Procedure §90, et seq. By the provisions of Section 92(c) a special demurrer is not allowed. 

To the extent that the Defendant intends his demurrer to be considered as a general demurrer, 

it fails. The Judicial Council form PLD-C-001(2) used by Plaintiff covers the essential allegations 

required for pleading common counts.  

Motions to strike are subject to the same limitation. Section 92(d), allowing only the objection that 

the complaint not contain matters showing recovery under the allegations are not legally recoverable. 

mailto:Dept9@contracosta.courts.ca.gov
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
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In enacting the legislation, the Judicial Council was aware that more specifics might be needed, and 

thus included discovery rights by the terms of Section 94. 

 
 

  

 
    

3. 9:00 AM CASE NUMBER:  L21-05702 
CASE NAME:  DEPARTMENT STORES NATIONAL BANK  VS.  JOSE PENA 
HEARING ON DEMURRER 
FILED BY:  JOSE PENA 
*TENTATIVE RULING:* 
 
See line 2. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  L22-01478 
CASE NAME:  LVNV FUNDING LLC  VS.  SARITA ALLEN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED  
FILED BY:  LVNV FUNDING LLC 
*TENTATIVE RULING:* 
 
No opposition being filed, the motion is Granted. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-01336 
CASE NAME:  ROTH  VS.  BLACK DIAMOND 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY:  BLACK DIAMOND PAVER STONES & LANDSCAPE INC. 
*TENTATIVE RULING:* 
 
 Defendants Black Diamond Paver Stones & Landscape, Inc., Roger Van Alst, Tiffany Van Alst, 

and Michael Martinez’s Motion for Summary Adjudication of the Fifth Cause of Action for Breach of 

Fiduciary Duty is denied.  Defendants have not established they are entitled to judgment as a matter 

of law. 

Background 

Black Diamond Paver Stones & Landscape, Inc., hold itself out as an expert licensed landscape 

contractor.  On or about July 15, 2018, Plaintiffs Kevin and Erin Roth, owners of real property located 

at 9 Meadow Park Court in Orinda entered into a contract with Black Diamond for an extensive 

backyard landscape project, including retaining walls, excavation, and grading. Plaintiffs alleged that 

instead of doing the work, Black Diamond "subcontracted" the project out to an unlicensed 
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subcontractor, Defendant Irving Correa.   Correa and his crew began work according to a project 

designed by Defendant Michael Martinez, who was also unlicensed.  Plaintiffs alleged that the design 

was inadequate, and the work was defective.  Plaintiff terminated the relationship in October of 2019.  

Plaintiff filed this cause of action for breach of contract, among other causes of action, including 

breach of fiduciary duty.   

 Motion 

 Pursuant to Code of Civil Procedure § 437c(f), Defendants Black Diamond Paver Stones & 

Landscape, Inc., Roger Van Alst, Tiffany Van Alst, and Michael Martinez 

(collectively “Black Diamond” or “Defendants”) bring this motion for summary adjudication of the 

Fifth Cause of Action for Breach of Fiduciary Duty of Undivided Loyalty.  Defendants bring the motion 

on the ground there is no triable issue of material fact as to the Fifth Cause of Action because 

Defendants did not owe a fiduciary duty to Plaintiffs as a matter of law. 

Summary Judgment Standard 

“A defendant moving for summary adjudication ‘bears the burden of persuasion 

that there is no triable issue of material fact and that [the defendant] is entitled to judgment 

as a matter of law.’ [Citation.]” (Simmons v. Superior Court (2016) 7 Cal.App.5th 1113, 1124.)” 

“‘A defendant making the motion for summary adjudication has the initial burden of showing 

that the cause of action lacks merit because one or more elements of the cause of action 

cannot be established or there is a complete defense to that cause of action. [Citations.] If the 

defendant fails to make this initial showing, it is unnecessary to examine the plaintiff's 

opposing evidence and the motion must be denied.” (Noe v. Superior Court (2015) 237 

Cal.App.4th 316, 326.)   

If the defendant meets the initial burden, “the burden then shifts to the plaintiff to 

make a prima facie showing of the existence of a triable material factual issue.’ [Citation.] ‘A 

prima facie showing is one that is sufficient to support the position of the party in question.’ 

[Citation.]” (Noe v. Superior Court (2015) 237 Cal.App.4th 316, 326.)  The court must grant the 

motion if there is no triable issue as to any material fact. (Aguilar v. Atlantic Richfield 

Co. (2001) 25 Cal.4th 826, 843.) 

Fifth Cause of Action (Breach of Duty of Undivided Loyalty)  

 Plaintiffs allege Black Diamond, Van Alsts, Martinez, and Correa acted as the designer-builders 

of the project, and as such they and their respective officers, owners and employees had a fiduciary 

duty as the project designers to exercise due care in 

the performance of their respective design and supervision functions. Plaintiffs allege Defendants 

knowingly undertook the obligation to act on behalf of and for the benefit of Plaintiffs. The Contract 

with Black Diamond expressly provided, "I, Michael [Martinez], will act in the best interest & value of 

the Roth family through project completion." Plaintiffs allege “Defendants knowingly acted against 
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Plaintiffs' interests in connection with the work pursuant to the Contract and instead favored the 

economic and other interests of BD [Black Diamond] which were adverse to Plaintiffs relative to the 

Contract.” 

 Defendants move for summary adjudication on the ground no statute imposes a fiduciary 

duty on contractors and no California case has ever held that contractor is a fiduciary of a 

homeowner.  “California courts have not extended the ‘special relationship’ doctrine to include 

ordinary commercial contractual relationships . . ..' [Citations.]" (Girard v. Delta Towers Joint 

Venture (1993) 20 Cal.App.4th 1741, 1749.)  

Defendants argue that several cases have expressly rejected such attempts to expand the 

relationship between homeowners and contractors.  One of the cases cited by Defendants in support 

of their argument is McCauley v. Dennis (1963) 220 Cal.App.2d 627.  This was an action to foreclose 

on a mechanic's lien levied against the defendants' property for services rendered and materials 

supplied in the construction of the defendants’ home. The plaintiff and defendant orally agreed that 

plaintiff was to pay the subcontractors' labor and material for which defendant would reimburse 

plaintiff.  The plaintiff fraudulently induced defendants to enter the contract by certain 

misrepresentations made by plaintiff.  The defendant contended that plaintiff could not retain profit 

from the contract because a confidential, fiduciary relationship existed between the parties.  The 

court rejected the contention that Business and Professions Code dealing with licensing qualifications 

of general contractors (§§ 7028.5, 7065, 7069, subd. (b), 7113, 7116) established a fiduciary 

relationship between a contractor and a person who engages his services simply on the basis of the 

engagement. (McCauley v. Dennis (1963) 220 Cal.App.2d 627, 636.)   

 Secondly, Defendants maintain there are no facts to support Plaintiffs’ claim that Defendants 

agreed to act on behalf of and for the benefit of Plaintiffs.  “‘[B]efore a person can be charged with a 

fiduciary obligation, he must either knowingly undertake to act on behalf and for the benefit of 

another, or must enter into a relationship which imposes that undertaking as a matter of law.’ 

[Citation.]” (City of Hope National Medical Center v. Genentech, Inc. (2008) 43 Cal.4th 375, 386.)  

Defendants contend they provided services and materials to remodel Plaintiffs’ backyard in exchange 

for payment. This was an arms-length transaction that did not create a fiduciary relationship. “‘[A] 

mere contract or a debt does not constitute a trust or create a fiduciary relationship.’ [Citation.]”  

(Oakland Raiders v. National Football League (2005) 131 Cal.App.4th 621, 634.)  

Next, Defendants argue Plaintiff cannot transform a contractual relationship into a fiduciary 

relationship simply because they reposed “trust and confidence.” “Every contract requires one party 

to repose an element of trust and confidence in the other to perform. For this reason, every contract 

contains an implied covenant of good faith and fair dealing, obligating the contracting parties to 

refrain from 'doing anything which will have the effect of destroying or injuring the right of the other 

party to receive the fruits of the contract ….'  [Citation.]”  (Wolf v. Superior Court (2003) 107 

Cal.App.4th 25, 31.)  “If that were sufficient to create a fiduciary obligation ‘to act with the utmost 

good faith for the benefit of the other party’ [citation], virtually every purchase and sale transaction 

would give rise to fiduciary duties.” (Persson v. Smart Inventions, Inc. (2005) 125 Cal.App.4th 1141, 
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1161.) 

  Similarly, Defendants argue there was no fiduciary relationship because   Defendant Michael 

Martinez wrote “I, Michael, will act in the best interest and value of the Roth family through project 

completion” on the “Project Rendering” page in the Contract. (McCormick Dec., Ex. A [Complaint, Ex. 

1].)  Defendants argue that the hand-written statement does not indicate that Black Diamond agreed 

to subordinate its own interests to those of Plaintiffs. The contract contained numerous provisions 

which allowed Black Diamond to take actions adverse to Plaintiffs’ interests. 

 Finally, Defendants argue there are no facts to support Plaintiffs’ claims that the parties’ 

dealings were anything other than an arms-length transactions. According to Defendants, the 

undisputed facts show that Plaintiffs are well-educated and in their early forties. (UMF Nos. 15 and 

16.)  There is no evidence of vulnerability or incapacity on the part of Plaintiffs. 

Opposition 

 Plaintiffs argue Defendants failed to shift the burden of proof and failed to refute any of the 

material factual allegations in the complaint.  Plaintiffs argue that Defendants’ undisputed material 

facts simply reiterate some of the allegations contained in the complaint, mainly regarding the 

existence of the contract and provisions of the contract. The only new evidence, outside of the 

complaint, is undisputed facts numbers 15 and 16, which state that Kevin Roth is a physician and Mrs. 

Roth is a non-practicing attorney and they are in their early forties. 

Secondly, as to creation of a fiduciary duty, Plaintiffs argue Defendants are wrong on both the 

law and facts. “A fiduciary duty is undertaken by agreement when one person enters into a 

confidential relationship with another…   a confidential relationship arises ‘where a confidence is 

reposed by one person in the integrity of another, and . . . the party in whom the confidence is 

reposed, . . . voluntarily accepts or assumes to accept the confidence[.]’ [Citation.]”  (Gab Bus. Servs. 

v. Lindsey & Newsom Claim Servs. (2000) 83 Cal.App.4th 409, 417.) “Not surprisingly, the existence of 

such a relationship founded upon agreement (the "repose" and "acceptance" of a confidence) is a 

question of fact.” (Ibid.)  Plaintiffs argue the existence of confidential or fiduciary relationship is 

generally a factual issue to be determined from all of the circumstances, and it is properly resolved at 

trial. (See Cleveland v. Johnson (2012) 209 Cal.App.4th 1315, 1337-1344.)   

Factually, Plaintiffs contend the contract between the Roths and Black Diamond explicitly 

created a fiduciary duty. Plaintiffs argue that it remains undisputed that Defendant Michael Martinez 

handwrote on the initial Black Diamond contract: "I, Michael, will act in the best interest and value of 

the Roth family through project completion." (Complaint, ¶¶ 26, 42). Moreover, it remains unrefuted 

that Martinez made numerous promises to the Roths assuring them he was working for their 

interests, was on their team, and the project would be a great success.  Plaintiffs argue the many 

assurances given by Martinez, such as, “I got your back as the best in the bizz,” “I am dedicated to 

this…I want to come thru for team Roth,” and “Team Kevin, team! I would never do you wrong,” 

created additional bases to find a fiduciary relationship.     
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Plaintiffs argue they have submitted six additional material facts which establish that fiduciary 

duty was undertaken by Defendants. Plaintiffs argue they submitted evidence that Kevin Roth 

believed Martinez promised that he and Black Diamond would act in their best interests and Martinez 

made numerous assurances.  Plaintiffs maintain the evidence demonstrates triable issues of fact 

remain unresolved and the motion for summary adjudication must be denied. 

As to the caselaw cited by Defendants, Plaintiffs argues the cases are not on point as the 

situation here involves an express promise to undertake a fiduciary duty. Here, Black Diamond, acting 

through Michael Martinez, expressly promised to act as a fiduciary.  None of the cases cited by 

Defendants analyze a fiduciary duty created by contract.  For example, Plaintiffs point out that Mc 

McCauley v. Dennis (1963) 220 Cal.App.2d 627, 634-35 was not a fiduciary duty case but rather a 

foreclosure of a mechanics lien case. Fiduciary duty was not analyzed.   

  Plaintiffs argue the cases cited by Defendants that involved contractual relationships-- City of 

Hope National Medical Center v. Genentech, Inc. (2008) 43 Cal.4th 375, 386; Wolf v. Superior Court 

(2003) 107 Cal.App.4th 25, 30; Persson v. Smart Inventions, Inc. (2005) 125 Cal.App.4th 1141 and 

Oakland Raiders v. National Football League (2005) 131 Cal.App.4th 621, 652-653--are 

distinguishable.  In Persson, there were no express written promise or contractual provisions 

undertaking a fiduciary duty.  City of Hope was not a summary judgment case, but a review of the jury 

verdict.  The plaintiff had conceded nothing in the contract created a fiduciary duty.  Wolf was a case 

at the demurrer stage. The issue was “whether one contracting party's right to contingent 

compensation in the form of a percentage of future revenues in the control of the other contracting 

party created a fiduciary relationship in an otherwise arm's length business transaction.” 

 Finally, Plaintiffs argue the design-build contract also created a fiduciary duty. The Roths 

entered in a backyard renovation design-build contract.  Inherent in every design-build contract is the 

non-delegable duty to properly design and construct. A design-builder has a fiduciary duty as the 

project designer to exercise due care in the performance of its design and supervision functions.  

Plaintiffs argue that design-build contract necessarily imposes the fiduciary to properly design and 

prepare plans with the applicable standard of care and in compliance with building codes. Plaintiffs 

argue the trust and confidence reposed in the design-builder necessarily creates a fiduciary duty. 

Reply 

 Defendants reiterate their argument that California courts have uniformly rejected attempts 

to categorize contractor-customer relationships as fiduciary, or even “special.” Defendants also point 

out that none of the “build/design” cases supports Plaintiffs’ theory of a confidential relationship 

between homeowner and the landscape contractor.  None of the purported “Design/Build” cases 

cited by Plaintiffs discuss, let alone decide, a fiduciary duty exists when a contractor undertakes all or 

a portion of a design. Defendants argue the only cases to even consider whether a builder who 

exclusively controlled design (Gonsalves v. Hodgson) or participated in the design and planning of a 

project (Davis v. Fresno Unif. Sch. Dist.) are fiduciaries to their customers found no fiduciary 

relationship existed. 
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  Furthermore, Defendants argue Plaintiffs presented no evidence that Defendants knowingly 

undertook obligations on behalf of and for the benefit of Plaintiffs.  Plaintiffs offers no evidence with 

respect to the Van Alsts.  The only evidence cited is communication from Martinez.  Defendants argue 

that Plaintiffs have shown nothing more than the existence of a contractual relationship with Black 

Diamond, entered into after arms-length discussions with Martinez.   

 Defendants argue that fact that the contract contained certain handwritten notes does not 

obviate the express terms of the contract because none of the handwritten notes directly contradicts 

any of the contractual terms.  None of the facts offered by Plaintiffs transforms this contractual 

agreement to provide construction services into a fiduciary relationship.  Defendants assert the fact 

that Dr. Roth may have trusted or relied on statements made by Martinez or Martinez’s or Black 

Diamond’s expertise in his decision to enter that contract or the subsequent change orders does not 

convert a contractual relationship into a fiduciary one. (See City of Hope, 43 Cal.4th at 389.) 

Defendants argue that Martinez’s statement, at most, amounted to an additional promise. It does not 

contain any indication that Martinez was knowingly undertaking to act on behalf of another for their 

benefit. 

Analysis 

“‘The elements of a cause of action for breach of fiduciary duty are the existence of a 

fiduciary relationship, its breach, and damage proximately caused by that breach.’ [Citation.]” 

(Hodges v. County of Placer (2019) 41 Cal.App.5th 537, 546.)  “There are two kinds of fiduciary duties-

-those imposed by law and those undertaken by agreement. [Citations.]  Fiduciary duties are imposed 

by law in certain technical, legal relationships such as those between partners or joint venturers, 

husbands and wives, guardians and wards, trustees and beneficiaries, principals and agents, and 

attorneys and clients.”  (Gab Bus. Servs. v. Lindsey & Newsom Claim Servs. (2000) 83 Cal.App.4th 409, 

416, internal citations omitted.) 

 “‘[B]efore a person can be charged with a fiduciary obligation, he must either knowingly 

undertake to act on behalf and for the benefit of another, or must enter into a relationship which 

imposes that undertaking as a matter of law.’ [Citation.]”  (City of Hope National Medical Center v. 

Genentech, Inc. (2008) 43 Cal.4th 375, 386.)  The mere existence of a contract does not create a 

fiduciary relationship.  (Oakland Raiders v. National Football League (2005) 131 Cal.App.4th 621, 634.) 

Likewise, “The mere fact that in the course of their business relationships the parties reposed trust 

and confidence in each other does not impose any corresponding fiduciary duty in the absence of an 

act creating or establishing a fiduciary relationship known to law.” (Worldvision Enters. v. ABC (1983) 

142 Cal.App.3d 589, 595.) 

Defendants argue that whether a fiduciary duty exists is generally a question of law.  (Hodges 

v. County of Placer (2019) 41 Cal.App.5th 537, 546.) However, the issue here is the existence of a 

confidential relationship. “Generally, the existence of a confidential relationship is a question of fact 

for the jury or the trial court. [Citations.]  Where a legally recognized fiduciary relationship exists, 

however, the law infers a confidential relationship, i.e., it becomes a question of law for the court. 
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(Barbara A. v. John G. (1983) 145 Cal.App.3d 369, 383.) 

Here, Defendants have established there is no fiduciary duty imposed by law.  There is no 

authority extending the fiduciary relationship to the landscape contractor and homeowner.  Thus, the 

issue here is whether a fiduciary relationship was created by agreement.  Defendants’ Separate 

Statement of Undisputed Material Facts does not directly address Plaintiffs’ allegations that 

Defendants knowingly undertook the obligation to act on behalf and for the benefit of the Roths by 

agreement.  (Complaint, ¶ 133.)   The Separate Statement does not address some of the material 

facts at issue. 

Specifically, Defendants’ undisputed facts establish the Roths entered into a “Proposal and 
Home Improvement Agreement” (“the Contract”) to remodel Plaintiffs’ backyard. (UMF No.1) The 
Roth agreed to pay $99,639 in installments and if Plaintiff missed an installment the entire amount 
would be due.  (UMF Nos. 2-3.) Other terms of the agreement were outlined in Defendants’ 
statement of facts. (UMF Nos. 4-9.) Defendants introduced evidence that Plaintiffs signed two Change 
Order and agreed to pay additional sums.  (UMF Nos. 10-14.)  Defendants’ final statements of facts 
stated Plaintiffs’ education and age.  (UMF Nos. 15-16.)  It is Defendants’ position that this was an 
ordinary arms-length commercial contract that did not establish a fiduciary relationship as a matter of 
law because the law does impose such duty on the contractor-homeowner relationship. However, 
Defendants’ Separate Statement does not address whether the fiduciary relationship was created by 
agreement.  Arguably, Defendants moving paper failed to meet the initial burden of production. 

 Even if Defendants met their initial burden, Plaintiffs has submitted evidence that raises a 

question of fact as to whether a fiduciary relationship exist.  Plaintiffs have alleged and submitted 

evidence that Black Diamond, acting through Defendant Michael Martinez, made certain promises 

and assurances that created a fiduciary relationship. Plaintiffs rely heavily on the handwritten 

statement on the contract, wherein Martinez stated, "I, Michael, will act in the best interest & value 

of the Roth family through project completion” and assurances of Martinez, which Plaintiffs 

submitted evidence of to support their allegations of a fiduciary relationship.   

Whether Defendants knowingly undertook fiduciary obligations is a question for the jury. 

“Existence of a confidential or fiduciary relationship depends on the circumstances of each case and is 

a question of fact for the fact trier.” (Kudokas v. Balkus (1972) 26 Cal.App.3d 744, 750.)  Defendants’ 

motion for summary adjudication is denied. 
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6. 9:00 AM CASE NUMBER:  C22-01968 
CASE NAME:  BRIONES ACCESS PRESERVATION ASSOCIATION  VS.  RONALD KNARR 
HEARING ON ORDER TO SHOW CAUSE IN RE PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
 
The hearing on this matter is continued until November 14, 2022. The TRO is to remain in place until 
the hearing on this matter. 

 
 

  

 
    

7. 10:00 AM CASE NUMBER:  MSL21-03881 
CASE NAME:  BANK OF AMERICA  VS.  GUERRA-CARRILLO 
COURT TRIAL HEARING 
*TENTATIVE RULING:*  
 
Appear. 

 
 

 


